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Introduction 


Is  economic  globalization  irresistible?  After  all,  its  agenda  of  insulating  markets  from 
politics  —  associated  with  the  idea  of  neoliberalism  -  has  taken  root  in  most  every  part  of  the 
world.  It  is  not  that  states  simply  have  disintegrated  under  the  excessive  weight  of  market 
ideology.  States  continue  to  perform  critical  functions  in  maintaining  public  infrastructures, 
facilitating  economic  flows,  and  policing  dangers  of  various  sorts.  Rather,  the  aim  has  been 
to  establish  mechanisms  of  security  for  property,  financiers,  and  investors  from  consequences 
issuing  out  of  democratic  processes  deemed  out-of-sync  with  the  imagined  or  expressed 
interests  of  powerful  economic  interests.  Democratic  processes  yielding  results  inconsistent 
with  those  interests  are  labelled  extreme  or  declared  out  of  bounds. 

Legal  forms,  operating  both  inside  and  outside  of  territorial  states,  are  important 
markers  in  establishing  and  enforcing  these  thresholds  of  tolerable  behaviour.  For  these 
reasons,  transnational  legality1 2  -  the  ensemble  of  rules  and  institutions  ordinarily  associated 
with  economic  globalization  -  pre-eminently  has  been  a  political  project.  This  mostly  is 
denied  by  defenders  of  these  legal  ramparts.  Consider  the  ensemble  of  treaties,  rules,  and 
personnel  that  withdraw  disputes  between  states  and  foreign  investors  from  national  contexts 
and  deposit  them  in  a  new  transnational  legal  arena.  In  the  investment  law  context,  it  is  said 
that  investment  disputes  now  are  “depoliticized.”  States  are  disentitled  from  interceding 
between  investors  and  host  states  in  the  case  of  actions  that  significantly  diminish  investment 
values  at  which  point  investment  disputes  become  “depoliticized”  (Shihata  1986:  4; 
Vandevelde  1992:  535).  Investor-state  disputes,  it  is  said,  are  resolved  without  reference  to 
“power”  but  only  to  the  rule  of  law  as  applied  by  an  impartial  and  independent  group  of 
lawyers  drawn  from  the  academy  and  the  legal  profession. 

Claims  about  depoliticization,  however,  largely  obfuscate  the  distributional  effects  of 
international  investment  law  (Hale  1923)  -  distributing  power  and  resources  as  between 
citizens,  states  and  investors  -  and  the  suppression  of  politics  under  contemporary  rule  by 
lawyers  (Weiler  2001).  These  claims  also  falsely  universalize  idealized  versions  of  the 
domestic  legal  arrangements  of  powerful  capital-exporting  states  (Schneiderman  2008).  We 
should  understand  the  regime  of  international  investment  law,  then,  as  a  means  of 
perpetuating  inequalities  in  wealth  and  power  between  North  and  South  (Sornarajah  1997). 
This  is  not  to  say  that  citizens  and  states  previously  were  unhindered  in  regard  to  the 
regulation  of  economic  subjects.  Economic  interests  together  with  the  political  power  of  the 
North  Atlantic  economies  have  long  sought  to  tame  the  politics  of  others  -  despite 
considerable  diversity  among  nations  and  states  —  and  have  done  so  with  some  success 
(Lipson  1985).  Only  the  most  powerful  states  have  been  able  to  dodge  the  constraints  of  the 
modern  trade  and  investment  system,  shaping  those  disciplines  in  ways  most  beneficial  to 
their  economies  (Weiss  2005).  Rather,  what  is  distinctive  about  recent  trends  is  the  way  in 
which  novel  rules  and  institutions  have  been  framed  so  as  to  obscure  the  operation  of 


1  This  is  a  derivation  of  Beck’s  term  “translegality”  (Beck  2005:  On  the  idea  of  transnational  law,  1 

follow  Zumbansen  (2006)  who  describes  “transnational  law”  as  reconnecting  the  domestic  with  the 
international  and  public  with  private  law  domains  (at  741-42).  This  is  in  contrast  to  Vertovec,  (2009:  3),  who 
prefers  to  confine  the  “transnational”  to  the  activities  of  non-state  actors. 

2  “If  it  is  pretended  that  the  law  was  impartial,  deriving  its  rules  from  its  own  extrapolating  logic,”  E.P. 
Thompson  observed  about  the  common  law  in  eighteenth  century  England,  “then  we  must  reply  that  this 
pretence  was  class  fraud”  (Thompson  1993:  176). 
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political  power  over  subordinate  states  and  peoples.  Following  these  legal  lineages  that 
make  economic  globalization  material  enables  us  to  determine  how  economic  globalization  is 
being  made  and  might  even  be  rolled  back.I * * 4 

This  book  is  an  inquiry  into  the  ways  and  means  by  which  citizens  and  states  may  be 
able  to  undo  some  of  the  constraints  of  transnational  legality.  Though  much  of  the  domain  of 
global  law  has  been  described  as  fragmented  and  pluralistic  (Koskenniemi  2007;  Walker 
2008),  transnational  legality  refers  to  the  compendium  of  rules  and  institutions  associated 
with  the  spread  of  the  political  project  of  neoliberalism  world  wide,  having  its  principal 
object  the  subsumption  of  politics  to  markets.  Focussing  on  the  regime  of  rules  to  protect  and 
promote  investment,  represented  by  some  2,700  bilateral  investment  treaties  and  a  small 
number  of  regional  trade  and  investment  agreements  (UNCTAD  2008),  the  object  is  to 
inquire  into  the  extent  to  which  the  investment  rules  regime  is  revisable  if  not  reversible.5 
Rolling  back  investment  rules  will  not  easily  be  done.  Elsewhere,  I  have  described  the  regime 
as  constitution-like,  establishing  limitations  on  the  capacity  of  states  to  take  measures  that, 
directly  or  indirectly,  significantly  diminish  the  value  of  a  foreign  investor’s  investment 
(Schneiderman  2008).  The  regime  can  be  viewed  as  laying  down  tolerable  limits  to  state 
regulatory  behavior  in  the  same  way  as  do  national  constitutional  rules:  regulatory  policy  that 
moves  beyond  the  threshold  of  what  might  be  considered  normal  or  acceptable  is  legally 
prohibited.  In  a  significant  departure  from  traditional  international  law,  the  regime  entitles 
investors  to  sue  states  directly  for  breach  of  investment  treaties  before  international 
arbitration  tribunals.  Foreign  investors  thus  are  enabled  to  thwart  policy  directions  taken  by 
states  in  circumstances  where,  in  the  past,  the  inter-state  system  simply  might  have  looked 
the  other  way.  The  regime  is  constitution-like  because  it  places  legal  limits,  intended  to  last 
for  generations,  on  state  capacity  to  implement  policies  dissonant  with  the  regime’s 
embedded  preference  for  the  protection  of  foreign  propertied  interests. 

There  is  evident  disenchantment  with  transnational  legality  and  this  is  giving  rise  to 
what  has  been  described  as  ‘resistance.’  This  arises  not  only  because  of  the  decline  in  the 
power  and  influence  of  the  United  States  following  the  debacle  in  Iraq  and  the  subsequent 
collapse  of  housing  and  financial  markets,  though  these  likely  have  contributed  to  the 
atmosphere  of  distrust  and  skepticism  about  the  benefits  flowing  from  the  investment  rules 
regime.  Disenchantment  can  be  traced,  in  part,  to  the  fact  that  there  are  some  1 1 7  investment 
disputes  launched  by  investors  against  states  currently  pending  before  the  World  Bank-based 
facility,  International  Center  for  the  Settlement  of  Investment  Disputes  (ICSID)  -  one  of  the 
premiere  arbitration  facilities  in  the  world.  Over  forty  disputes  alone  have  been  filed  against 
the  Republic  of  Argentina  as  a  consequence  of  the  economic  melt  down  of  the  Argentinian 
peso  in  2001.  A  number  of  these  disputes  against  Argentina  already  have  resulted  in  awards 
worth  hundreds  of  millions  of  dollars.  Investment  disputes  also  have  been  filed  as  a 
consequence  of  big  public  infrastructure  contracts  gone  awry,  skyrocketing  consumer  prices 
and  generating  fierce  local  opposition,  or  following  upon  the  opening  of  hazardous  waste 
facility  sites  giving  rise  to  public  health  concerns  and  protests  from  municipalities  and 

I  have  explained  some  of  the  novel  features  of  the  investment  rules  regime  elsewhere.  See  Schneiderman 

(2006). 

4  See  Hardt  and  Negri  (2000)  (The  juridical  provides  a  “good  index  of  the  processes  of  imperial  constitution”  at 

9)  and  Rittich  (2006:  249-50). 

5  Arguments  denying  globalization’s  reversibility  are  made  by  a  variety  of  authors  from  across  the  political 
spectrum.  See,  for  example,  Beck  (2005:  93),  Castells  (1997:  268),  Hardt  and  Negri  (2000:  336),  Moore  (2003: 
38ff),  and  Wolf  (2004:  96). 
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campesinos.  This  combination  of  events  (some  of  which  are  described  in  detail  in  the 
chapters  that  follow),  together  with  the  ambivalent  evidence  regarding  the  utility  of 
investment  rules  in  attracting  new  inward  direct  investment  (cf.  Neumayer  and  Spess  2006; 
Yackee  2008),  has  precipitated  what  might  be  called  investment-rules  blowback. 

Countermovement 

In  the  wake  of  the  global  recession  of  2008-09,  it  might  seem  impertinent  to  ask 
whether  transnational  legality’s  strictures  might  be  undone.  After  all,  states  all  over  the  world 
are  taking  measures  for  societal  self-protection  in  response  to  unregulated  markets,  going  so 
far  as  to  practically  nationalize  financial  institutions  and  some  factors  of  production  - 
measures  previously  considered  inconceivable  (Wolf  2009).  What  better  evidence,  then,  of 
the  capacity  of  states  and  movements  to  enter  into  a  countermovement,  described  some  time 
ago  by  Polanyi  (1944),  to  take  measures  for  societal  self-protection  in  response  to  the 
operation  of  purportedly  free  markets? 

Polanyi  famously  described  a  “double  movement”  in  the  late  nineteenth  and  early 
twentieth  centuries,  one  generating  “economic  liberalism,  aiming  at  the  establishment  of  a 
[utopian]  self-regulating  market”  and,  the  other,  enhancing  “social  protection  ...  of  those 
most  affected  by  the  deleterious  action  of  the  market.  .  .  using  protective  legislation, 
restrictive  associations,  and  other  instruments  of  intervention”  (Polanyi  1944:  138-9).  Not 
only  was  intervention  required  to  salvage  social  and  natural  life  but  also,  paradoxically,  “the 
organization  of  capitalistic  production  itself  had  to  be  sheltered  from  the  devastating  effects 
of  a  self-regulating  market”  (Polanyi  1944:  138).  Unlike  the  establishment  of  so-called  free 
markets  -  which  were  not  free  and  unplanned  but  required  the  deliberate  intervention  of 
states  to  facilitate  -  the  countermovement  against  free  markets  was  spontaneous:  “Laissez 
faire  was  planned;  planning  was  not,”  Polanyi  famously  wrote  (Polanyi  1944:  147).  Nor  did 
the  countermovement  give  expression  to  any  particular  “intellectual  fashion,  rather,  it  was 
precipitated  by  a  “broad  range  of  vital  social  interests  affected  by  the  expanding  market 
mechanism”  (Polanyi  1944:  151).  Demands  for  social  protection,  it  has  been  said,  “were  very 
nearly  universal”  (Ruggie  1998:  69).  “The  legislative  spearhead  of  the  countermovement 
against  a  self-regulating  market  as  it  developed  in  the  half  century  following  1860,”  writes 
Polanyi,  “turned  out  to  be  spontaneous,  undirected  by  opinion,  and  actuated  by  a  purely 
pragmatic  spirit”  (Polanyi  1944:  147). 

Whatever  the  merits  of  Polanyi’s  genealogical  account,6  many  have  returned  to 
Polanyi ’s  analysis  of  the  double  movement  as  presaging  collective  responses  to  the  current 
phase  of  economic  globalization  (e.g.  Birchfield  1999;  Cox  1996;  Evans  2008;  Gill  1995; 
Habermas  2001;  McMichael  2003).  It  has  been  predicted  that  a  similar  sort  of  movement  for 
protective  legislation  would  emerge  out  of  the  contradiction  of  free  markets  and  social  and 
environmental  degradation.  The  response  of  states  to  the  current  global  recession,  with  the 
fiscal  capacity  to  do  so  (namely,  those  of  the  North  Atlantic),  might  be  characterized  as 
fitting  hand-in-glove  with  the  Polanyian  countermovement.  In  the  United  States,  for  instance, 
massive  government  intervention  focussed  on  the  financial  sector  (i.e.  bank  bailouts), 
subsidies  to  specific  sectors  (i.e.  auto  sector  bailouts),  and  public  infrastructure  expenditure, 
indicates  a  similarly  pragmatic  response  to  economic  crisis.  Nevertheless,  in  light  of  the 


6  Halperin  rejects  Polanyi’s  characterization  of  protectionism  as  having  universal  appeal,  rather,  specific  class 
interests  promoted  and  fought  for  state  intervention.  Not  all  groups  within  society  felt  equally  threatened  by 
expanding  markets  and  not  all  sought  protection  from  them,  she  claims  (Halperin  2004:  265). 
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breadth  of  programs  for  social  protection  undertaken  in  the  period  covered  by  Polanyi’s 

*  7 

double  movement,  contemporary  recovery  plans  look  somewhat  anaemic. 

It  appears  that  the  animating  force  behind  recent  ‘rescue’  plans  is  to  return  things  to 
the  status  quo  ante ,  that  is,  to  restore  liquidity  into  financial  markets  and  profitability  into 
key  sectors  of  the  North  Atlantic  economy.  It  is  not,  for  the  most  part,  about  reversing  course 
but  about  restoring  order  where  there  has  been  disorder  (Summers  2009).7  8  To  take  one 
instance,  in  the  wake  of  the  decision  of  U.S.  regulators  to  forestall  the  meltdown  of  financial 
markets  the  Obama  administration  announced  plans  to  overhaul  the  financial  regulatory 
system.  These  plans  were  described  as  “little  more  than  an  attempt  to  stick  some  new 
regulatory  fingers  into  a  very  leaky  financial  dam  rather  than  rebuild  the  dam  itself’  (Nocera 
2009).  The  subsequent  legislation  approved  by  the  House  of  Representatives  and  Senate 
(though  yet  reconciled)  has  been  described  as  “timid.”  “I  guess  it’s  easier  to  have  a  spine 
when  you  are  living  through  a  Great  Depression,  and  not  just  a  great  recession,”  observes  a 
New  York  Times ’  business  writer  (Nocera  20 10).9  The  Polanyian  countermovement  in 
contemporary  times  amounts  to  little  more  than  getting  the  “system  back  on  track,”  as 
President  Obama  has  put  it  (Walsh  and  Hulse  2009),  a  response  which  does  little  to  escape 
the  neoliberal  frame  that  precipitated  the  crisis  (Harvey  2005:  176). 

Previously  colonized  states,  according  to  Polanyi,  could  not  be  expected  to  benefit 
from  the  countermovement  against  the  “backwash”  of  international  capital.  “The  protection 
that  the  white  man  could  easily  secure  for  himself,  through  the  sovereign  status  of  his 
communities  was  out  of  reach  of  the  colored  man,”  advised  Polanyi  (1944:  183).  Likewise  in 
the  global  South,  the  restoration  of  economic  order  today  is  a  goal  well  out  of  reach,  not  for 
reasons  having  to  do  with  access  to  democratic  institutions  (as  Polanyi  suggested)  but  by 
reason  of  fiscal  incapacity.  Indeed,  it  seems  impossible  to  halt  the  spiral  of  uncontrollable 
decline  in  many  places  around  the  world.  According  to  World  Bank  estimates,  the  current 
global  downslide  will  trap  “an  additional  53  million  people  on  less  than  $2  a  day  this  year,  a 
rise  in  absolute  poverty”  and  this  is  in  addition  to  the  130m- 155m  increase  in  2008  caused  by 
soaring  food  and  fuel  prices”  (Giles  and  Barber  2009). 

So  it  is  not  the  case  that  two  decades  of  an  unrelenting  refrain  to  “let  markets  do  their 
work”  has  rendered  citizens  and  states  entirely  incapable  of  responding  to  the  exigencies  of 
so-called  free  markets.  Rather,  there  is  an  unevenness  in  the  ability  states  and  citizens  to 
respond  and  a  mildly  reformist  mindset  that  tends  to  dominate  discussions  about  how  to 
respond.  There  is  even  now,  a  couple  of  years  into  the  current  global  crisis,  “an  urgent  need 
for  governments  to  clarify  their  exit  strategy  to  ensure  that  solvency  is  not  at  risk”  according 
to  the  International  Monetary  Fund  (IMF  2009).  The  G8  finance  ministers  meeting  in  Lecce, 
Italy  responded  in  kind  by  announcing,  in  their  final  communique,  that:  “[w]e  discussed  the 
need  to  prepare  appropriate  strategies  for  unwinding  the  extraordinary  policy  measures  taken 
to  respond  to  the  crisis  once  the  recovery  is  assured.  These  ‘exit  strategies,’  which  may  vary 
from  country  to  country,  are  essential  to  promote  a  sustainable  recovery  over  the  long  term. 


7 1  make  this  argument  more  fully  in  “Movement,  Countermovement,  Transnational  Legality”  (2010).  By  way 
of  comparison,  see  Kennedy  (1999)  who  summarizes  President  Franklin  Delano  Roosevelt’s  achievements  in 
the  first  hundred  days  of  his  administration  as  “impressive”  by  any  standard  (at  153).  Alter,  by  contrast, 
describes  Roosevelt  and  Obama  as  responding  “to  their  predicaments  in  similar  ways”  (2010:  xvi). 

8  Which  makes  one  mindful  of  Polanyi’s  insight  that  markets  need  states.  States  have  not  retreated  from  critical 
regulatory  functions,  in  particular,  ones  facilitative  of  markets  and  the  privatization  of  public  functions  (Panitch 
and  Konings  2009:  68). 

9  For  fuller  discussions  of  the  paths  not  taken  by  Congress,  see  Johnson  and  Kwak  (2010)  and  Stiglitz  (2010). 
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We  asked  the  IMF  to  undertake  the  necessary  analytical  work  to  assist  us  with  this  process” 
(G7  2009).  A  subsequent  G20  meeting  of  leaders  in  Toronto  admitted  that  more  fiscal 
stimulus  would  be  necessary  but  that  “recent  events  [namely,  the  750  billion  Euro  bailout  of 
Greece  by  the  European  Union]  highlight  the  importance  of  sustainable  public  finances  and 
the  need  for  our  countries  to  put  in  place  credible,  properly  phased  and  growth-friendly  plans 
to  deliver  fiscal  sustainability,  differentiated  for  and  tailored  to  national  circumstances”  (G20 
2010). 


Resistance 

This  book  takes  up  a  question  of  some  urgency  from  an  entirely  different  angle:  by 
what  paths  might  resistance  to  economic  globalization,  beyond  the  restoration  of  order,  be 
pursued?  I  do  so  by  investigating  current  challenges  to  the  regime  of  international  investment 
rules  initiated  principally  by  states  and  movements  in  the  ‘periphery.’  Despite  claims  that 
there  is  a  virtual  global  consensus  in  support  of  this  regime,  the  removal  of  options  from  the 
policy  toolkit  of  states  -  options  that  were  available  to  powerful  states,  such  as  the  U.S.  and 
U.K.  early  on  in  their  history  (Chang  2002;  Schneiderman  2008,  c.9)  -  has  given  rise  to 
recent  expressions  of  resistance  in  various  locales  around  the  globe.  Developing  and  less- 
developed  states  in  the  global  South,  in  collaboration  with  social  movement  actors  in  both  the 
North  and  South,  are  calling  into  question  the  utility  of  entering  into  investment  treaties. 
There  is  a  potential  movement  to  revise,  if  not  roll  back,  some  of  the  strictures  of 
transnational  legality. 

The  following  chapters  inquire  into  these  pathways  of  resistance  by  taking  up  a 
variety  of  critical  theorists  and  corresponding  case  studies.  The  concept  of  resistance  has  a 
ubiquitous  presence  in  the  globalization  literature  (Chin  and  Mittelman  2000:  29).  As  in  the 
field  of  cultural  studies,  the  term  has  an  allure  that  is  “positively  shimmering”  and  so  is 
“easily  appropriated”  in  an  indiscriminate  fashion  (Slemon  1990:  31).  My  usage  here  is  not 
intended  to  be  as  broad  and  diffuse  as  found  elsewhere  (e.g.  Falk  1998).  Certainly,  as 
transnational  legality  operates  on  various  terrains,  I  make  no  effort  to  confine  potential  sites 
of  resistance  to  one  locale  or  level  though,  as  mentioned,  the  case  studies  focus  principally  on 
states  and  places  in  the  global  South.  For  the  most  part,  the  case  studies  do  not  concern 
resistance  at  the  micro-political  level  (cf.  Drache  2008:  6).  Grievances  against  the  powerful 
often  take  form  via  quotidian  acts  of  resistance  (Guha  1983:75;  Scott  1985:  290)  and  while 
these  practices  of  insubordination  are  important  and  worthy  of  study  they  are  not  the  focus 
here.  Nor  is  my  preoccupation  with  resistance  focussed  exclusively  on  social  movement 
activism  or  other  forms  of  contentious  politics  (Keck  and  Sikkink  1998;  Tilly  and  Tarrow 
2007).  Social  movements,  however,  play  an  important  role  in  the  narratives  I  describe  and 
remain  key  actors  in  a  viable  politics  of  resistance.  Indeed,  we  should  envisage  multiple 
actors,  including  territorial  states,  operating  in  various  locales  that  assist  both  in  sustaining 
the  regime  and  generating  resistance  to  it. 

Though  state  functions  have  been  significantly  fragmented  and  even  diminished 
(Strange  1996:  82),  states  play  ambivalent  roles  in  maintaining  this  balance  of  power.  States 
are  critical  agents  in  the  structuration  of  transnational  legality  —  they  are,  as  international 
law’s  edicts  dictate,10  the  principal  authors  of  the  binding  constraints  that  constitute  the  order 
of  transnational  legality.  I  share  with  other  theorists  of  globalization  an  appreciation  that  the 
current  scene  is  heavily  managed  by  states  and  their  transnational  delegates  (Hirst  and 


10  See  Statute  of  the  International  Court  of  Justice,  s.  38(1). 
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Thompson  1999;  Panitch  1996;  Sassen  2006).  The  state  retains  its  place,  then,  as  a  key  nodal 
point  in  the  continued  maintenance  of  the  regime.  In  which  case,  there  is  presumably  much 
that  can  be  done  via  states  to  undo  these  constraints  (Amoore  et  al.  2000:  22).  If  the  state 
does  not  have  a  rigorous  homogeneity  (too  often  presupposed)  (i.e.  Schmitt  1999),  but  is 
understood  as  having  a  relation  to  the  changing  balance  of  forces  within  society  -  as  being 
“strategically  selective”  (Jessop  2002:  40)  and  shot  through  with  contradictions  (Poulantzas 
1978:  132)11  -  then  one  can  envisage  conjunctures  in  which  a  change  of  direction  in  state 
policy  can  be  envisaged.  Such  a  turning  point  might  be  at  hand  in  some  places. 

This  emphasis  on  state  agency  also  can  be  understood  as  a  move  away  from  a 
cartographic  preoccupation  with  levels  or  scales  in  favour  of  a  concern  for  “jurisdiction.”  It  is 
jurisdiction,  Valverde  observes,  that  predetermines  how  legal  knowledge  operates  at  different 
scales  (2009).  It  helps  us  to  appreciate  that  the  state  is  implicated,  at  various  levels,  in  the 
production  of  transnational  legality  via  the  machinery  of  jurisdiction  (Valverde  2009:  143).  A 
focus  on  jurisdiction,  then,  isolates  an  agential  authority  with  the  power  to  undo  some  of  its 
binding  constraints.  From  another  angle,  we  could  say  that  states,  although  “losing  power,” 
have  not  yet  lost  their  “influence”  (Castells  1997:  305,  243).  Castells  describes,  for  instance, 
the  European  project  of  integration  as  aggregating  “state  power  at  a  higher  level,”  leaving 
states  with  some  authority  to  direct  the  future  of  multilateral  and  global  regulatory  regimes 
(Castells  1997:  267).  Nation  states  and  their  elites,  after  all,  “are  too  jealous  of  their 
privileges  to  surrender  sovereignty  except  under  the  promise  of  tangible  returns”  (Castells 
1997:  268)  and  so  would  be  expected  to  have  reserved  some  residual  authority  for 
themselves.  Influence,  however,  is  not  something  exercised  equivalently  by  all  nation 
states,  neither  are  the  “tangible  returns”  of  the  networked  society  evenly  distributed 
(Harvey  2000:81).  Castells  claims  too  much,  then,  by  generalizing  from  the  European  case. 
Not  all  states,  particularly  capital-importing  ones,  will  be  part  of  the  influential  network  of 
states  and  regions.  All  should  have  jurisdictional  capacity,  however,  to  reoccupy  the  space 
ceded  to  the  investment  rules  regime. 

This  is  not  to  say  that  alternative  forms  of  transnational  politico-legal  action  are 
unworthy  of  consideration.  This  is  no  paean  to  nationalism,  left  (Laxer  2001),  civic 
(MacCormick  1999)  or  otherwise.  Nor  am  I  arguing  that  other  forms  of  transnational  legal 
regulation  hold  little  promise  for  those  who  are  not  among  economic  globalization’s 
beneficiaries.  It  is  only  to  say  that,  at  present,  state  agency  holds  out  the  best  hope  of  undoing 
contemporary  transnational  legal  constraints  like  the  investment  rules  regime,  We  also  should 
be  unapologetic  about  this  focus  on  states  as  national  politics  stubbornly  persists  as  the  locus 
for  political  action  for  many  people  in  the  world.  The  corresponding  capacity  of  states  to 
change  the  world  has  been  noticeably  diminished  and  it  is  this  disconnect  between  political 
capacity  within  national  frames  and  economic  power  beyond  (Fraser  2003)  that  helps  to  fuel 
-  and  also  to  inhibit  (Gauchet  1991 :  3)  —  contemporary  resistance. 

Turning  now  to  the  question  of  “resistance  to  what  end?”  I  am  interested  in  resistance 
which  has  as  its  objective  the  opening  up  of  new  pathways  to  improving  the  lives  of  those 
who  have  been  marginalized  by  economic  globalization,  though  contemplated  by  its  logic 
(Spivak  1999:  269).  Following  Hoy,  I  characterize  resistance  with  these  aims  in  mind  as 


1 1  I  elaborate  further  on  this  mode  of  state  theory  in  chapter  4. 

12  Castells  goes  so  far  as  to  describe  states  as  “powerless”  (1997:  305). 

13  Braithwaite  and  Drahos  (2000),  for  instance,  find  the  United  States  has  a  disproportionate  influence  on  policy 
directions  taken  in  a  myriad  of  global  business  regulatory  spaces  (2000:  475). 
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being  “emancipatory”  or  “critical”  (Hoy  2004:  2).  Agents  pursuing  political  projects  that 
keep  open  alternatives  and  possibilities,  though  admittedly  context  bound,  are  engaging  in 
critical  resistance  (Hoy  2004:  2,  232).  By  contrast,  agents  pursuing  strategies  that  have  the 
tendency  of  reinforcing  existing  relations  of  domination  (Foucault  1980:  86),  by  expanding 
and  legitimating  transnational  legality  for  instance  (Buchanan  2003:  697),  might  be  engaging 
in  resistance  but  not  of  the  kind  I  emphasize  here.14  The  important  distinction  to  maintain, 
though  often  hard  to  discern,  is  between  strategies  that  reinforce  domination  and  those  that 
pursue  openness  or,  relatedly,  between  hegemonic  and  counter-hegemonic  globalization 
(Santos  2002). 15 

This  is  a  sensibility  that  I  draw  out  of  Foucault’s  genealogical  inquiries  in  the  years 
just  before  his  death  (e.g.  Foucault  2005)  and  more  fully  explained  in  Chapter  5.  There, 
Foucault  admonishes  us  to  interrogate  the  commonplace  and  imagine  new  possibilities  for 
ourselves.  He  incites  us  to  question  the  taken-for-granted  and  unexplored  ground  beneath  our 
feet  (Foucault  1979:  448).  Refusing  to  submit  to  the  arbitrary  constraints  posed  by 
authoritarian  edicts(such  as  “there  is  no  alternative”),  this  form  of  practical  critique  implores 
us  to  ask  “what  has  led  us  to  constitute  ourselves  and  to  recognize  ourselves  as  subjects  of 
what  we  are  doing,  thinking,  saying”  (Foucault  1984b:  51,  53).  Government,  in  Foucault’s 
capacious  sense  of  the  term  (Foucault  2007:  108),  presupposes  the  freedom  of  the  governed, 
in  which  case,  there  is  the  possibility  of  resistance  in  every  power  relation  (Rose  1999:  4). 
Foucault’s  later  work  underscores  the  capacity  of  the  governed  to  respond  to  their 
subjugation,  even  in  situations  of  domination  where  power  relations  seemingly  are  blocked, 
frozen,  or  irreversible  (Foucault  1984a:  27,  34,  35).  6  Critical  resistance  calls  into  question 
these  forms  of  domination  so  that  power  is  exercised  less  oppressively,  with  “as  little 
domination  as  possible”  (Foucault  1984a:  40). 

This  sensibility  -  imagining  a  world  more  tolerable  than  the  one  at  present  -  accords 
well  with  approaches  to  democratic  theory  that  emphasize  democracy’s  virtue  as 
institutionalizing  an  openness  to  change.  With  democracy’s  “ceaseless  agitation”  and 
“restless  activity”  political  power  is  described  as  an  “empty  place”  that  is  continually 
reoccupied  by  merely  contingent  formations  (Lefort  1982:  168-69;  Frankenburg  2000:  13). 
By  dissolving  the  “ultimate  markers  of  certainty,”  we  are  launched  upon  an  “adventure”  in 
which  foundations  are  called  into  question  (Lefort  1982:  179;  Lefort  1979:  303;  Tully  2002: 
65).  Not  that  democracy  guarantees  the  most  tolerable  form  of  government  (Tocqueville 
2000:  221)  only  that  it  facilitates  the  politicization  of  contingent  effects  and  so  “is  never 
closed  to  new  interventions”  (Cruikshank  1999:  124).  Admittedly,  there  is  a  shrunken 


14  Critical  resistance  complements  a  model  of  constitutionalism,  developed  initially  in  Schneiderman  (2008:  13- 
17),  that  I  associate  with  the  idea  of  “democratizing  constitutionalism.” 

15  Christodoulidis  similarly  describes  what  he  calls  “strategies  of  rupture”:  “identifying  a  space  where  resistance 
is  neither  co-optable  by  -  and  in  that  way  productive  to  —  the  legal  order  of  capital,  nor  too  lofty  to  be  relevant 
to  it,  but  located  in  the  interstice  where  it  is  both  institutionally  relevant  and  troubling”  (2009:  10). 

16  Foucault  insists  that  the  “idea  that  power  is  a  system  of  domination  that  controls  everything  and  leaves  no 
room  for  freedom  cannot  be  attributed  to  me”  (Foucault  1984a.  35). 

17  Dean  (1999:  36-38)  and  Brown  (1995:  22,  64)  would  deny  that  the  appropriation  of  Foucault’s  method  of 
critique  permits  the  endorsement  of  any  particular  normative  stance  against  domination  (see  also  Gordon  1980: 
256).  They  maintain  that  this  mode  of  critique  only  opens  space  in  no  particular  direction  to  think  about  how  to 
govern  ourselves  and  others  differently.  Dean  acknowledges  Foucault’s  statements  to  the  opposite  while  Brown 
distinguishes  between  his  analytical  strategy  and  political  commitments  (Dean  1999:  35;  Brown  1995:  22, 
discussed  further  in  c.5).  If  they  are  correct  (and  I  am  agnostic  about  this),  I  am  content  to  follow  the  neo- 
Foucauldians  on  this  (see  e.g.  Connolly  1993;  Dumm  2000;  Hoy  2004). 
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horizon  of  democratic  possibilities  by  reason  of  the  encumbering  effects  of  transnational 
legality  (Foucault  1984b:  54;  Christodoulidis  2003:  415),  in  which  case,  there  is  always  the 
possibility  of  having  to  start  over  again  (Foucault  1984b:  54).  But  critical  resistance  keeps 
open  the  channels  of  change  by  accepting  the  restless  movement  of  democratic  politics 
(Lefort  2007:  156)  and  the  “permanent  fever”  of  innovation  which  democratic  practice 
invites  (Tocqueville  2000:  202). 


Associated  Literature 

This  project  fall  squarely  within  the  growing  literature  addressing  the  “new 
constitutionalism”  (Gill  2003:  131).  The  research  project  associated  with  the  new 
constitutionalism  understands  national  and  transnational  legal  forms  as  contributing  to  the 
institutional  manifestation  of  economic  liberalism  in  which  states  are  expected  to  both  recede 
in  the  performance  of  certain  regulatory  functions  while  resurrecting  old,  or  engaging  in  new, 
forms  of  regulation.  As  Gill  describes  the  new  constitutionalism,  its  rules  and  institutions  are 
intended  to  “insulate  key  aspects  of  the  economy  from  the  influence  of  politicians  or  the 
mass  of  citizens  by  imposing,  internally  and  externally,  ‘binding  constraints’  on  the  conduct 
of  fiscal,  monetary,  and  trade  and  investment  policies”  (Gill  2003;  132).  The  research  agenda 
of  the  new  constitutionalist  literature  is  both  empirical  and  normative:  to  identify  the  legal 
modes  by  which  the  economy  is  cabined  off  from  politics  and  to  critique  those  institutional 
innovations  with  reference  to  public  values  associated  with  constitutionalism  and  democracy 
(Anderson  2005;  Fitzpatrick  2006;  Hirschl  2004;  Kelsey  1999).  My  aim  is  to  fill  a  gap  in  the 
literature  about  the  modalities  for  undoing  some  of  the  legal  constraints  associated  with  the 
new  constitutionalism. 

The  approach  taken  here  also  has  affinities  with  the  emergent  literature  on 
“globalization-from-below.”  In  contrast  to  the  singular  path  to  economic  development 
associated  with  the  ideology  of  neoliberalism  and  promoted  by  transnational  legality, 
globalization-from-below  is  conceived  as  the  response  of  those  most  negatively  impacted  by 
globalization’s  strictures.  This  resistance  is  described  as,  most  often,  emanating  from  local 
movements  and  organizations  (Falk  1998:  128).  Santos  and  Rodriguez-Garavito,  in  their 
important  collection  entitled  Law  and  Globalization  from  Below,  aim  to  catalogue  a 
“growing  grassroots  contestation”  to  neoliberal  institutionalism  together  with  the 
“formulation  of  alternative  legal  frameworks”  by  transnational  advocacy  networks  and  the 
“populations  most  harmed  by  hegemonic  globalization”  (Santos  and  Rodriguez-Garavito 
2005:  2-3).  This  gives  rise  to  a  bottom-up  phenomenon  they  describe  as  “subaltern 
cosmopolitan  legality”  (Santos  and  Rodriguez-Garavito  2005:  5).  Relatedly,  Rajagopal  aims 
to  inscribe  social  movements  into  international  law,  arguing  that  third  world  resistance  has 
been  central  to  the  expansion  of  international  institutions  and  the  production  of  international 
law  though  rendered  invisible  by  it  (2003:  43).  While  I  share  with  these  authors  a  concern 
with  improving  the  conditions  of  those  most  harmed  by  transnational  legal  disciplines,  this 
work  is  not  confined  to  bottom-up  perspectives,  though  subaltern  resistance  is  critically 
important  in  some  of  the  stories  told  here.  Northern  and  southern  states,  local  publics  and 
transnational  social  movements,  all  are  relevant  to  the  dense  web  of  legal  forms  associated 
with  transnational  legality. 

That  much  of  the  discussion  is  confined  to  one  instantiation  of  the  transnational  legal 
form  -  the  investment  rules  regime  -  also  drives  the  tenor  of  this  research  agenda. 
Admittedly,  there  is  much  that  can  be  done  to  trace  paths  of  resistance  against  other  of 
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transnational  legality’s  operative  modes  (against  the  WTO-enforced  TRIPs  regime  for 
instance)  (Klug  2005).  It  would  be  fruitful  at  some  future  stage,  for  instance,  to  compare 
instances  of  resistance  across  various  legal  regimes  of  the  transnational.  What  distinguishes 
this  work  from  many  others  -  whether  in  the  realm  of  governance  studies  concerning  public- 
private  partnerships  (Rosenau  and  Czempiel  1992),  related  work  on  the  privatization  of 
public  authority  (Cutler  2003),  or  work  on  cosmopolitanism  and  global  civil  society  (Held 
1995)  -  is  the  continuing  pivotal  role  of  national  states.  Though  they  can  be  expected  to  work 
in  conjunction  with  other  partner  states  within  a  region,  with  social  movement  actors  within 
and  without  of  the  territorial  state,  and  through  and  in  partnership  with  international 
institutions,  territorial  states  continue  to  be  the  central  political  referent  in  critically  resisting 
transnational  investment  rules. 


Plan  of  the  Book 

The  book  is  structured  as  a  series  of  discrete  encounters  between  critical  theory  and 
practice.  In  each  chapter,  the  work  of  leading  social  and  political  theorists  is  contrasted  with 
a  recent  episode  in  resisting  transnational  legality.  Regarding  the  choice  of  theorists,  they 
admittedly  are  diverse  but  there  remains  an  important  cohering  theme:  they  mostly  view 
national  states  as  marginal  if  not  anachronistic.19  One  could  say  that  each  theorist  is  in  search 
of  agents  -  some  agents  will  operate  supranationally,  others  sub-nationally  -  to  precipitate  a 
Polanyian  countermovement  of  grand  proportions.  They  also  are  all  northern  theorists 
(Connell  2006)  and  though  their  theoretical  orientations  privilege  northern  history  and 
epistemologies,  this  is  not  uniformly  the  case.  Admittedly,  the  choice  reflects  to  some 
degree  my  own  preoccupations  and  interests,  indeed,  I  have  learned  much  from  each  of  them. 
Nor  are  they  intended  to  exhaust  the  field  of  interesting  authors  worthy  of  discussion  in  this 
context.  Rather,  they  each  shed  light  on  aspects  of  the  operation  of  transnational  legality 
(though  that  might  not  be  the  direct  object  of  their  theoretical  inquiry),  unsettling  its 
presuppositions.  The  work  of  each  can  be  considered  a  provocation  to  think  critically  along 
the  lines  that  promote  critical  resistance.  I  interrogate  the  work  of  these  theorists  so  as  to 
examine  current  conjunctures  in  light  of  their  diagnoses.  If  the  “production  of  theory  is  also  a 
practice”  (Spivak  1988:  275),  then  what  theorists  have  to  say  about  resistance  is  of  some 
significance  to  strategies  for  social  change.  I  then  contrast  theory  with  thick  descriptions  of 
particular  disputes  taking  place  within  transnational  legality’s  operative  framework.  A  series 
of  case  studies  -  or  “local  episodes”  (Gordon  1980:  256)  -  is  drawn  from  the  arena  of 
international  investment  law.  This  is  a  new  and  constantly  evolving  area  of  law  which  was 
the  subject  of  the  precursor  to  this  book  (Schneiderman  2008).  Though  not  the  only  area  in 
which  law  is  implicated  in  processes  of  economic  globalization,21  it  can  be  said  that  the 
investment  rules  regime  is  tangible  evidence  of  the  spread  of  globalization  (IMF  2007).  Its 


18  There  also  is,  famously,  some  disagreement  between  them.  See,  e.g.  Foucault  contra  Habermas  (Owen  and 
Ashendon  1994). 

19  Among  the  theorists  here  under  consideration,  Habermas  is  the  most  enthusiastic  about  citizens  of  major 
powers  acting  through  formal  state  legal  institutions.  As  I  describe  in  Chapter  2,  he  has  hopes  that  a  new  global 
domestic  politics  will  emerge,  operating  under  the  auspices  of  a  world  organization  such  as  the  United  Nations 
and  intermediate  regional  institutions,  which  can  overtake  elements  of  territorial  state  politics. 

20  Boaventura  de  Sousa  Santos  stands  out  as  an  exception  in  this  regard  (see  c.  3). 

21  Typically,  the  Uruguay-Round  General  Agreement  on  Tariffs  and  Trade  enforced  by  the  World  Trade 
Organization  (WTO)  and  lex  mercatoria  are  cited  as  instances.  See  Jackson  (1997)  and  Teubner  (1997), 
respectively. 
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rules  provide  a  particular  apt  expression  of  the  power  of  law  to  institutionalize  distributive 
choices  that  impact  on  the  ability  of  citizens  and  states  to  respond  to  economic  exigencies. 
The  case  studies  draw  on  episodes  having  to  do  with  the  negotiation  of  free  trade  and 
investment  treaties,  the  decisions  of  international  investment  tribunals,  and  the  responses  that 
investor-state  disputes  have  generated.  The  methodology  employed  in  each  case  study  varies 
from  in-depth  review  of  legal  arguments  and  documentation,  scrutinizing  legislative  debates 
and  media  reports,  to  unstructured  interviews  with  some  key  actors.  The  object  is  not  to  map 
out  paths  of  resistance  but  to  identify  how  this  particular  legal  code  operates  to  shrink  policy 
space  and  to  envisage  how  its  structures  might  be  undone.  The  principal  mission  is  not  to 
“humanize  transnational  economic  governance”  (Wai  2003)  but  to  envisage  a  world  without 

•  99 

an  investment  rules  regime. 

The  book  begins,  first,  by  inquiring  into  the  seemingly  disappearing  role  of  states 
despite  their  ubiquitous  presence  in  the  structuration  of  economic  globalization.  By  reason  of 
this  paradox,  economic  globalization  should  be  understood  not  only  as  a  political  and 
economic  achievement  but  also  a  cultural  one.  English  state  formation  has  been  described  as 
a  cultural  revolution  framing  the  “boundaries  of  the  possible”  and  occupying  the  “field  of 
social  vision”  in  much  the  same  way  as  “an  army  does  a  territory”  (Corrigan  and  Sayer  1985: 
199).  Economic  globalization  similarly  might  be  considered  a  cultural  project  that  seeks  to 
win  universal  validity  for  its  partial  account  of  the  world  (Hall  1982:  65).  It  is  hard  to  sustain 
this  cultural  achievement,  however,  without  the  active  partnership  of  states.  I  detail  how  the 
role  of  states  is  suppressed  by  the  normative  ideas  of  comparative  advantage,  consumer 
freedom,  and  the  rule  of  law  -  the  values  conscripted  to  help  legitimate  new  forms  of  non¬ 
state  rule.  These  discursive  strategies,  however,  prove  an  unstable  basis  for  legitimation 
without  the  critical  supports  provided  by  national  states  in  gaining  and  maintaining  the 
consent  of  local  publics.  I  then  turn  to  theorists  Hardt  and  Negri  (2000)  who  similarly 
relegate  states  to  a  marginal  place  without  appreciating  the  contradictory  but  critical  role  of 
states  in  sustaining  globalization’s  future.  The  “domestic  structures  of  domination” 
associated  with  the  nation  state  are  irreversibly  obsolete,  Hardt  and  Negri  write,  and  so 
irrelevant  to  the  rise  of  the  imminent  legal  order  they  designate  “Empire”  (2000:  133,  336). 
Under  Empire,  a  new  mobile  labour  force  (the  “multitude”)  directly  confronts  imperial  rule, 
generating  opportunities  for  struggle,  crisis,  even  revolution  (2000:  321).  Hardt  and  Negri’s 
diagnosis  elides  the  role  of  states  in  generating  structural  and  legitimating  support  for  Empire 
as  expressed  in  transnational  legal  forms.  States,  I  argue,  play  critical  mediating  roles  in 
rendering  transnational  processes  workable  and  acceptable.  This  contradictory  role  of  states 
in  transnational  legality  -  placing  limits  on  the  solution  to  redistributive  problems  even  as 
transnational  legal  forms  rely  on  states  to  help  construct  and  maintain  the  operation  of  that 
legal  order  -  is  illustrated  by  investment  law’s  response  to  the  2001  collapse  of  the 
Argentinian  economy.  Investment  arbitration  tribunals  generally  have  found  Argentina 
responsible  for  sunk  costs  and  lost  profits  to  foreign  investors  who  were  lured  by  the  promise 
of  guaranteed  rates  of  return.  The  Argentinian  cases  suggest  that  transnational  legality 
threatens  to  undermine  the  very  means  by  which  globalization’s  legitimacy  is  maintained. 
This  discrepancy  between  transnational  legality’s  message  and  its  practical  effects  suggests 
openings  for  critical  resistance. 


22  This  is  a  view  that  takes  law  to  account  for  contributing  to  the  production  of  social  and  economic  suffering 
(Baxi  2006;  Veitch  2007). 
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How  likely  is  it  that  powerful  economic  actors  of  the  global  North  will  begin  to 
reverse  the  legal  trajectory  of  transnationalism,  away  from  neoliberal  suppositions  to  more 
widely  redistributivist  ones?  In  Chapter  2,  I  take  up  Habermas’  claim  that  the  leading  states 
of  the  G-7  and  OECD  -  those  countries  with  deep  democratic  currents  -  will  take  the  lead  in 
taming  global  markets  (2001).  It  is  the  citizens  of  democratic  states,  working  with  global 
civil  society  actors  and  international  organizations,  Habermas  claims,  which  will  provide  the 
impetus  for  a  new  politics  that  matches  the  strength  of  markets.  National  publics  within  the 
powerful  liberal  democracies,  such  as  the  United  States,  are  unreliable  allies,  I  argue,  in 
developing  the  requisite  cosmopolitan  consciousness  to  reform  the  rules  and  structures  that 
make  up  economic  globalization.  Congressional  debates  over  the  granting  of  trade 
promotion  authority  in  2002  to  President  George  W.  Bush  indicate  that  an  institutionalized 
global  consciousness  in  the  developed  world  lie  a  long  way  off.  The  policy  modification 
precipitated  by  these  debates  reinforces  a  policy  of  promoting  U.S.  constitutional  law  norms 
abroad  while  trumping  local  rules  that  regulate  markets.  Indeed,  in  light  of  these  debates, 
there  remains  little  doubt  that  it  is  U.S.  local  law  that  is  being  touted  as  constituting  the 
“universal.”  The  unreliability  of  Northern  states  is  underscored  by  an  examination,  of  failed 
free  trade  and  investment  talks  between  the  United  States  and  the  South  African  Customs 
Union  (SACU).  One  of  the  main  sticking  points  for  the  U.S.  side  was  South  Africa’s  plan  to 
generate  a  new  black  middle  class  via  a  program  of  Black  Economic  Empowerment.  Seeking 
equality-promoting  exceptions  to  investment  treaty  disciplines,  in  fulfilment  of  South 
Africa’s  new  constitutional  settlement,  South  African  negotiators  sincerely  believed, 
according  to  a  small  sample  of  interviews,  that  they  could  extract  concessions  from  U.S. 
negotiators.  It  turns  out,  however,  that  powerful  OECD  states  like  the  U.S.  are  less  likely  to 
tolerate  divergence  from  their  model  of  investment  protection  even  where  divergence  is 
mandated  by  constitutional  commitments  to  the  promotion  of  equality  elsewhere.  These 
events  also  throw  into  doubt  claims  that  national  states  remain  obsolete.  Rather  than  being 
relegated  to  the  sidelines,  national  states  continue  to  play  pivotal  roles  in  the  future  direction 
transnational  legal  forms  will  take. 

In  contrast  to  Habermas,  Santos  in  Toward  a  New  Legal  Common  Sense  (2002)  looks 
to  the  South  rather  than  the  North  to  play  a  leadership  role  in  reversing  the  order  of  priority 
embedded  within  transitional  legality.  It  is  in  these  locales  that  we  can  expect  a  subaltern 
cosmopolitan  consciousness  to  be  articulated  and  non-capitalistic  alternatives  devised.  How 
difficult,  however,  will  it  be  for  states  in  the  global  South  to  pursue  paths  of  resistance  in 
light  of  the  rigid  disciplines  of  transnational  legality?  In  this  period  of  what  Santos  calls 
“paradigmatic  transition”  (2002:  173),  state  authority  is  significantly  diminished,  in  which 
case,  Santos  looks  to  newer  social  movements  and  transnational  NGOs  for  progressive,  non¬ 
capitalist  alternatives  to  problems  associated  with  markets  -  proposals  associated  with  his 
notion  of  “counter-hegemonic  globalization”  (2002:  1990).  States,  nevertheless,  continue  to 
perform  important  steering  functions  which  counter-hegemonic  movements  will  want  to 
democratize.  By  experimenting  with  differing  institutional  solutions,  the  state  becomes,  for 
Santos,  the  “newest  social  movement”  (2002:  489).  In  order  for  this  new  social  movement  to 
do  its  work,  it  is  imperative  that  alternatives  remain  open  -  -  that  “irreversible  institutional 
options”  be  rejected  in  favour  of  more  fluid  outcomes,  ones  that  may  result  in  more 
egalitarian  distribution  of  global  wealth  (2002:  492).  Transnational  legal  forms  look  precisely 
like  the  sort  of  irreversible  institutional  options  that  should  be  eschewed  in  this  period  of 
seeming  fluidity  and  transition.  So  as  to  illustrate  this  rigidity  as  well  as  the  regime’s  political 
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opportunity  structures,  I  consider  the  ‘water  wars’  in  Cochabamba.  This  is  the  much 
celebrated  case  of  a  popular  movement  expelling  profiteers  of  water  privatization  in  Bolivia’s 
third  largest  municipality.  What  usually  is  not  recounted  is  the  second  half  of  the  story 
concerning  a  US  $50  million  investment  claim  launched  against  Bolivia  by  a  subsidiary  of 
San  Francisco-based  Bechtel  Corporation.  After  examining  an  investment  tribunal’s  initial 
decision  on  jurisdiction  (authorizing  the  investor  to  move  forward  with  the  merits  of  the 
claim),  I  trace  an  unprecedented  campaign  by  a  coalition  of  local  social  movement  actors,  the 
Bolivian  state,  and  NGOs  operating  in  the  global  North  that  triggered  the  withdrawal  of  the 
investment  dispute.  Drawing  on  the  literature  on  social  mobilization  together  with  a  small 
sample  of  interviews  with  activists  and  lawyers  involved  in  the  dispute,  I  surmise  that  this 
sort  of  transnational  campaign  will  not  easily  be  replicated.  Nor  are  transnational 
oppositional  networks  at  present  proving  to  be  as  durable  as  the  contested  regime. 

Critical  resistance  should  be  facilitated  by  open  and  inclusive  democratic  practices. 
Just  how  open  is  contemporary  democratic  practice  to  facilitating  and  encouraging  resistance 
to  transnational  legality?  For  political  theorist  Sheldon  Wolin,  democracy  as  practiced  in 
so-called  advanced  societies  is  significantly  dampened  by  the  institutionalization  of  barriers 
to  imagining  new  commonalities.  The  privatization  of  public  authority,  the  reduction  of 
citizenship  to  consumer  citizenship  and  democracy  to  shareholder  democracy  are  just  some 
of  the  features  that  have  contributed  to  the  debasement  of  democratic  practice.  These  features 
of  contemporary  democracy  work  to  suppress  the  potential  for  ordinary  people  to  become 
“political  beings  through  the  self-discovery  of  common  concerns,”  Wolin  writes  (Wolin 
1994:  1 1;  2001:  29).  Though  its  prospects  remain  dim,  Wolin  admits  that  democracy  remains 
a  recurrent  possibility,  principally  at  local  levels  (2004:  587,  603).  Having  previously 
disparaged  local  oppositional  movements  (1960:  430),  Wolin  has  turned  to  local  associations 
that  politicize  the  public  aspects  of  our  daily  lives  (Wolin  1989:  81;  2008:  291).  He  has  in 
mind  those  groups  that  fight  for  low  income  housing,  safer  water  or  control  over  toxic  waste 
dumps,  for  example  (Wolin  1994:  24).  Though  valorizing  forms  of  politics  denigrated  by  the 
transnational  legal  order  (usually  characterized  as  particularistic  or  rent-seeking),  he  discards 
in  the  process  the  political  unit  that  has  both  capacity  and  jurisdiction  to  fight  back  with  some 
effect.  Moreover,  by  abandoning  the  state  as  a  central  medium  for  political  action,  Wolin 
muffles  the  impact  that  local  resistance  may  be  able  to  achieve  there  and  at  levels  beyond.  In 
order  to  show  how  local  political  actors  can  link  up  with  sub-national  and  national  political 
units,  all  the  while  attentive  to  the  ambivalent  role  that  states  play  in  promoting  economic 
globalization,  I  turn  to  an  investment  dispute  concerning  the  shutting  down  of  a  hazardous 
waste  facility  site  in  the  border  state  of  Sonora,  Mexico.  Having  encouraged  the  purchase  of 
the  hazardous  waste  facility  site  by  Spanish  investors,  only  a  short  distance  from  the  large 
municipality  of  Hermosillo,  the  state  at  every  level  played  a  disquieting  and  facilitative  role. 
Yet  oppositional  movements  managed  subsequently  to  convince  local  and  national 
authorities  to  decline  renewal  of  the  license  to  operate  the  site  two  years  after  its  purchase. 
Though  resisting  ecological  ruination  on  the  ground  (so  to  speak),  resistance  was  undermined 
and  rendered  unsustainable  by  an  investment  tribunal’s  decision  to  vindicate  the  investor’s 
“right”  to  continue  to  operate  the  site,  as  if  to  prove  Wolin’ s  point,  by  conscripting 
democratic  theory.  In  tropes  familiar  to  students  of  U.S.  constitutional  law,  the  tribunal  held 
that  the  interests  of  non-nationals  ordinarily  would  not  have  been  represented  within  the  host 


Wolin’s  influence  on  the  radical  democratic  tradition  has  been  described  as  “profound”  (Cruikshank  1999: 
25). 
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state’s  political  processes.  The  tribunal’s  solicitude  toward  investors  and  anxiety  with  the 
operation  of  democratic  processes  masks  an  attempt  at  legitimating  controversial  review  by 
investment  tribunals  of  high  public  policy  matters.  It  also  elides  the  role  of  investment  rules 
in  suppressing  democratic  alternatives  being  pursued  at  multiple  levels. 

How,  then,  to  open  up  the  horizon  of  possibility  to  citizens  and  states  that  can  render 
reversible  some  of  the  constraining  effects  of  transnational  legality?  In  Chapter  5,  I  turn  to 
the  work  of  Foucault  for  guidance.  While  Foucault  stresses  the  constraining  techniques  of 
power  that  structure  possibilities,  he  also  admonishes  us  to  explore  the  ground  beneath  our 
feet.  Because  power  operates  through  subjects,  inside  and  outside  of  sovereign  lawmaking 
via  a  grid  of  public  and  private  relations,  power  affords  opportunities  not  only  for  domination 
and  stasis  but  also  for  resistance  and  reversals  (Foucault  1978:  93).  Foucault  emphasized  the 
productive  side  of  power  in  perfecting  the  art  of  governing  and  producing  governable 
subjects  (2003b:  50-51).  Neo-liberalism,  from  this  angle,  will  be  understood  as  produced,  in 
part,  by  energetic  state  intervention  -  competitive  markets  require  the  productive  capacity  of 
state  power  so  as  to  “manufacture  it  constantly,”  observed  Foucault  (2008:  65).  The 
transformative  potential  of  power’s  productivity  can  also  generate  resistance  -  an  opportunity 
to  transform  ourselves  in  light  of  possibilities  previously  unrecognized.  Foucault’s  methods, 
however,  are  not  about  mapping  paths  to  effective  resistance  but  about  modifying  power’s 
grip  by  breaking  open  horizons  for  political  possibility.  If  the  grip  of  normalizing  power  is 
pervasive,  it  is  imperative  not  to  misrecognize  a  situation  of  domination  for  one  of  openness 
to  change.  This  may  be  a  problem  for  the  government  of  Ecuador  as  it  aggressively  pursues 
strategies  of  resistance  against  investment  rules  strictures,  going  so  far  as  to  deny  jurisdiction 
in  its  new  constitution  to  international  investment  arbitration.  In  this  chapter  I  trace  the  rise  to 
power  of  Ecuadorean  indigenous  political  movements  in  alliance  with  the  political  left, 
culminating  in  the  election  of  the  reform-minded  economist  Rafael  Correa  in  2007.  Though 
aiming  to  neutralize  the  operation  of  investment  rules  on  Ecuadorian  policy  space,  the  state 
remains  desirous  of  encouraging  new  inward  foreign  investment  from  China,  anticipating 
that  the  Chinese  model  of  foreign  investment  protection  will  be  more  developmentally 
friendly.  The  People’s  Republic  of  China,  however,  is  aggressively  pursuing  new  investment 
agreements  abroad  on  terms  little  different  than  those  on  offer  from  the  global  North.  It  turns 
out,  then,  that  there  is  no  escape  from  globalization’s  disciplines  by  taking  up  this  particular 
path  of  resistance.  In  which  case,  as  Foucault  warns,  we  are  in  danger  of  being  in  the 
“position  of  beginning  again”  (1984b:  54). 

By  way  of  conclusion,  I  turn  to  the  themes  of  closure  and  openness  suggested  by 
Habermas.  It  might  be  said  that  doing  away  with  this  element  of  transnational  legality 
(namely,  investment  rules  strictures)  -  a  result  which  cannot  be  predicted  with  any 
confidence  -  forecloses  the  opportunity  for  more  inclusive  futures.  Foreign  nationals  would 
lose  privileges  which  continually  could  have  been  expanded  to  be  more  inclusive  (Habermas 
2001:  84)  so  as  to  embrace  national  citizens  (Schneiderman  2007:  314).  As  others  have 
noted,  the  democratic  ideal  of  self-rule  and  openness  to  the  other  through  deliberation 
paradoxically  requires  moments  of  closure  in  which  the  polity  constitutes  itself  in  order  to 
carry  out  its  deliberative  project  of  self-rule  (Keenan  2003:  11;  Christodoulidis  2003:  419).  It 
is  this  “exclusivity”  in  the  constitution  of  political  identity  that  engenders  troublesome  and 
unavoidable  acts  of  exclusion  (Mouffe  1993:  141).  Acts  of  closure,  however,  should  not 
preclude  a  return  to  openness  to  the  other  -  to  the  transformative  possibilities  engendered  by 
encounters  with  those  who  are  excluded  or  otherwise  outside  the  sphere  of  ordinary  concern 
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(and  not  merely  those  with  foreign  wealth).  The  hope  is  that  polities  can  re-engage  with  the 
democratic  possibility  of  inclusion  in  the  process  of  attending  to  this  potential  for  collective 

self-revisability. 
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